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Crl.Appeal No,247/1 of 1991

JUDGMENT

DI TANZIL-UR-RAHMAN, CHILY JUSTICE.-~ This uppeal

arises out ol judgment dated 15-10-1991, pussed by learned Additional
Sesgions Judge, Rawalpindi, in Hudood Case No.39 of 1989, whereby the
appellant Rehmat Nawaz Safdar was convieted undey Article 4 p!‘OViSO IT of
thé Prohibition (Enforcement of Hadd) Order, 1979 and sentenced to life
imprisonment, twenty stripes and a fine of Rs.20,000/-; in default to further
undergo two ‘years'. R.I. for the recovery of 1250 grams of heroin. He was,
however, entitled to the concession of section 382-B Cr.P.C.
2. - The facts giving rise to the above appeal, briefly sta'téd, are
that on 24-3-1989 at 2.00 A.M., the appellant was apprehended in the '
process of checking passengers of International Flight No.PK-715 at
Islamabad Airport. The appellant, a passenger to '(:h@ said flight, carr‘ying!'
a suitcase of brown colour and a hand bag of black colour with P.I.A.ticlgcet
No0.214-4111-581-396 entered the departure hall of the uirport and'placed;
his luggage at the counter for checking. He was asked by P.W.1 Inam—ul-—iHaq
whether he had any éontraband in his luggage upon which he replied
in nega‘tive. The appellant was asked to open the lock of the suitcase,
wherefrom four packets of heroin were recovered, kept in secret cavities n?ade
in the bottom of the suitcase. On weighment it came to 1250 grams.; Two
samples of ten grams each were taken from each of the .said packet of the

&
heroin and were sealed into parcel. The remaining quantity Exh.P.1/1-4
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“tendent Custom, Nasir Nazir Barlas, Ingpector Custom and Salahuddin,

ey

(

was separately sealed into a parcel. All the parcels of heroin, lock P.2

ﬂnd '}s_ey P.ﬁ/ Were m}sgn j,p'to possession by P.W.1 Inam-ul-Haq yiqe.

{

recovery memo Exh,PA, attested by Javed Ahmad Khan, Deputy S.ul)(§1fjn-}. ;

Inspector Custom. The other articles recovered from the appellant

i
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 inecluding currency, passport and identity card were also taken il_‘lto_

i ; . jie
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possession vide recovery; memos Exh.PB and Exh.PD, attested by ;PWs Javed
Ahmad Khan, Nasir Naziy Barlas and Salahuddin. During interrogation the

appellant disclosed that the co-accused Muhammad Saleem and Muhammad

Icibal were sitting outside in car No.RIP-6013 who had brought tlll_e suitcgse
alongwith him from Hazr(;). Thus on the pointation of the appell,a_.n_ét the

cd—accused Muhammad Sdleem and Muhammad Ighal were also appr;ehend:ed;

’
v’

i

from the car parked in ‘;‘;;h.’e Airport Car Parking. P.W.l Inam-ul-Haq
? S

dmfted the complaint EX:h.PC and scnt t{he same to the Polic:e' Sta;ion
throug‘h Constable Muharé}mad Younis““for registration of the oas‘e.‘ On the‘;"
bﬁsis of the complaint,F.;I.R. Exh.PC/1 was recorded by P.W.2 Sarfafazl
Ahmad ASI. Durh}g jnveést'igation it was disclosed that another co—:?\c.cugsed_
Dildar Khan alias Dara p;.usted the filth of dog on the suitcase 50 ’ckfat the
heroin fnuy not be detec’:;ced by the detective dogs. Dildar Khan was,
therefore, also arrested.: All the documents,case property and the accuse'd
including the u‘ppgzllant vé_/crc hunded over to P.W.7 Abdul Majecd »l\:/lul.‘ik, S.I.
\}vho toole ull the .vclu'vuni pupers in liis possession vide :x-g<;c>ve:1."y memo

E‘xh.PE, attested by P.W.8 Waseem Ahmad. The samples of the heroin
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recovered were sent to the Chemical Examiner whose report Gxi, OQ was
received in positive. After completion of the investigation of the case he
challuncd the four wecused including the sppeltunt und sent them up for

trial in the Sesslons Court.

3. The prosccution in all exumined cight wilnesses. All the
accused including the appellunt made their statements under section 342
Cr.P.C but declined to make any statement under section 340(2) Cr.P.C.
4. The learned trial Judge after recording all the evidence produped
in the case and hearing the counsel for both side convicted the appellant,.’
as aforesaid. He, however, ordered the acquittal of the .other three
accused, by the same judgment impugned before us.

5. A Mr.Mubammad Yousaf Saraf, learned counsel for the appellant
pleaded before us tha; it was not a case ilxlcler' Article 4 of‘ the Prohibi-tionj
(En_forcemént of Hadd) Ox'der.', 1979, but it was only avcvase of attemi)t to
export the contraband articles to a 1.'61‘91;-;‘1'1 gountry and,therefore, the
appellant, il found guilty, could only be convicted under Article 25 oi th(.‘:
said Order and thus will be liuble to the hall of the pm‘.ﬁ:‘sln‘nent prpvided
for the offence under Article 3. The Article 25 rcads as under:-

"Art.25.-Whoever attémpts to commit an cffence punishable

under this Order or to cause such an o;l’:‘fence to be committedi,
and in such attcmp“t does any %Lti towards the commission of tr:ie
offence, shall be punished, in the case of an offence punishable
under Article 8, with 1.4:ig~01*01:ls imprisonment for a term which
may extend to two years, and in other cases with imprisonmen_t

for a term which may extend to one-half of the longest term

/
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provided for that offence, or with such whipping or f{ine as is

i

provided for the offence, or with any two of, or all, the

punishments.

[ In support of his contention the learned counsel for the
| ( ¢

{

gipp_el ant submitted that the word "attempt" has not been defined ji‘rythé

(g
j et

Penal Code and therefore we have to take into account the various steps
it p b ! | § | ;; Hon

in the process of the éommission of an offenice. The first, learned counsel
submitted, is the intention to commit an oifence followed by its
preparation and then it comes to an attempt for actual commission of offence.
Frry . : b

The last step to commit crifne,the learned counsel further submitted, if

proves abortive for reasons beyond its control, the offence is not |
; v i i i i
! ~ 0 R

complete and merely remains an attempt to commit the offence. Reliance was

|

placed by the learned counsel on a number of cases of Indian jurisdiction,

as under:- i I e ] il
. . Vi ‘ : g
i) Province of Bthar v. Bhagwat Prasad (A.I.R. 1949 Patna
326) ., ]

i) State v. Ha:richaran Rakshit (A.1.R. 1950 Orissa 114).

iii) The King v, Tustipada Mandal & others (A.I.R. 1951 Olrisvsa;v
281) : ; '

(]

iv)  Vaikuntham Jaganadhan v. Stote ol Orissa (A'.l‘.R.lS.‘jSQ_
Orissa 164). '

v)  Abhayanand Mishra v, State of Bihar (A.1.R.1961 SC 169?)
j) | In the first cit?ed case (A.1.R. 1949 Patna 326), it was o'bsex_'vejd
thut.the.z-(: is a distinction between an attempt to commit an offencel'andv
makipg‘ preparation for the commission of it. An attempt to cox;\mit
. an offence is an act, or‘series of act:s, which leads inevitably to the

commission of the offence, unless something, which the doer of the act

M



_{-

7

;
ol
‘;r'

or acts neither foresaw ror intended, happens to prevent this. An act
done towards the commission of an offenlce, which does not 1éad .
inevitably to the commission of the offence unless it is followed or,perhaps,
preceded by other acts, is mercly an wel of preparation, It was thus held
that where an accused who was in charge of i ‘godown where bags of grain
were stocked, secreted certain number of bags in_.one of the 1'oorr:1,s after
removing them from the part of the godown where they were originallyﬂkebt,
with w view to misappropriste them in future but he had not manipulated
the registers accordingly, it could at most be said that the accused had
formed crimi_nal inten't‘icm». The act itsc;lf did '.not amount to conversion.
Conversion occurs where a man does an unauthorised act which deprives
another of his property permanently or for an indefinite time. Nor did the
act amount to an attemptl to commit .'t_he olfence of conversion. If was
merely a preparation foxn'v the commission of the offence.

ii) In the second cited casé (VA.I.R. 1950 Orissa 114) it was
observed that an atfer‘npt to commit an offence does not cease to be an
attempt merely because éfter _the attempt is made and before the actual _5
completion of the offence the offender may be able to prevent itsﬁcomple@ic‘m
by doing some other act in pursuance of a changed intention. The guestion
to consider is whether an act was dqne which if not prevented would have
resulted in the full consummation of the act attempted. In the said case;v
the accused was travelling from Puri to Hawrah in a Second Class compdrt—

ment with a Second Class ticket. The train was a through train to Howrah
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above facts that the accused attempted to transport cloth from Orllsw to ‘

I: HO}/{!‘ﬂh in contravention ?i the Notification: It was held turther tkllat eve‘rll “

l « e g
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1f 1‘: be hold that the accu sed merely pu,pamd and not aﬂ,ompted to ‘ et

transport cloth by rail oytside Orissa even then he was guilty of X  ;

¢0ntravening the Notification in view of It.121,D.1. Rules.

iii)  In the 3rd cited case (A.I.R. 1951 Orissa 284) it was observed
by Fon ' : s

that the dividing line betiween\ preparationi‘& attempt is real thoug:h :firlle.
So long as the offendef is at the stagé—: of preparation, ha’lsﬁot jhel;?i ia?:i:li
p}lgishap]e as it is still ofpen to him ’cof change his mind. The te§t;;.
thé?efore, is whether th(,: (/)chrt acts aheady done are such that 1fvthe :
foender changes his mmg & does not.proceed further in its prog;x'GSS,
the act aiready done would be completely harmless. But where t'_hevthing‘
done is such as, if not prevented by any extrane'ous cause, woulg {ructify
1nto éomnﬁssion of the ofgence, it would amount to an attempt to .qqmmit &;1
oi‘fencc. In the present c‘iase, Cl. (3) of Orissu Livéatock (VCOHtI‘Ql:Of lVJovg—
ment & Transactions)ordér 1947, makes an attempt to move or transport
\‘4;1'1;,‘«n«_‘i,,'.z_ii:-;ég- without a permit as goodluu offence ag the completed ac:ts‘of ;rxovmxwécnt&ﬁqu;plgxt

from inside the Province to a place outside..The least movement from one terminus




towards the other must constitute an attempt & will be punishable under

5.10 of the Orissa Essential Articles Coutrol & Requisitioning (Temporary

}%

Powers) Act (1 (1) of 1947

iv) In the fourth cited case (A.I.R.1952 Orissa 164) it was _observgd:
that where a dyiver of 4 lorry intentionally transports foodgrains from a
_Vi}lage in Orissa to a village in Madras in contravention of the Orissa Food

Grains Control Order, 1947, under instructions of the petitioner, the driver

t

is equally guilty of the offence and is an accomplice. It was thus hs‘ld thatg :
there was u clear case of attempt to transport rice in question without u
proper permit from the authorities. The mere possibility that before the
lorry crossed Orissa border the petitioher might have changed pis ;mind
an.dv‘thrown away the rice somewhere in' Orisssa would not suffice tb
indi’c’ate that the act cc:)mpllainéd of was Sltill in a preparatory stage;and had :
rio‘tv ripened to an attempt..

v)  In the fifth cited case (A.I.R 1961 Supreme Cour’tv19948) it waé |
observed that the questionl whether a certain act amounts to an attempt
to commit a particular offepce is a question of fuct dependent onAthé n,atu_r:e
of the offence and the steps necessary to take in order to commit it. No
exhaustive precise definition of what would amount to an attempt to gommi'g
an offence is possible. There is a thin line between the preparation for an;d
an attempt to commit an offence. Undoubtedly, a culprit first intends to
commit the offence, then makes preparation for committing it and thcreui’te.r

attempts to commit the offence. If the attempt succeeds, he has committed

n e
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the offence; if it fails due 'to reasons beyond his control, he is said to
T T Ak L ; R

have attempted to commit the offence. Attempt to commit an offence,
j I L ‘: - She |
| S | ‘ e
therefore, can be sgid to begin when the preparations are complete and ' 1.
o« .. the culprit commences to do something with the intention of committing the |
. offence and which is a step towards the commission of the offence, The = |
: RS L ) : T A I i el
"m{)m';m he commences to d«? an act with the necessary intention, héf
i 5}\ | 1 “-‘ : i ; ity . B el i TN
‘commences his attempt to Gommit the offence. ............ooiiill, ey e e L

“A'pe_rson commits the offence of 'attempt to commit a particular offence' 1 i

when (i) he intends to commit that particular offence; and (ii) he, having :

B i

cugde prepurutions and with the intentipn 1o comuit the offence, dous an

act towards its commission, such an act need not be the pc.m.xlt:inmt;({ act

towards the commission of ‘that offence but must be an act during the course: ;
L .. : ' : , ; ;

of qommitting that offence. In the said case the appellant applied to the
i 'I N it [

Patna University for permission to appear -at the 1954 M.A.Examination
in English as a private candidate, representing that he was a graduate
havéing obtained his B.A. .'Degr'ee in 1951 and that he had been teaching

in a certain school, In support of his application, he attached certain
! Vod ; ;

e
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certificates purporting to be from the Head-master of the School and the

Ingpector of Schools. fI_‘_'heiUniyeygjty_ggt}}prities accepted the’appelﬂan‘t's ;

statements and gave permission and wrote to him asking for the remission .of -
fees and {wo copies of his photograph.' The appellant furnished these and

proper admission card for him was despatched to the Head Master of the

§ %
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School. Information rcached the university about the appellant's not being

\ s
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a graduate and being not a teacher. On inquiry the information was found

to be correct and the certificates to be false. As a result the admission

card was withheld and the appellant was prosecuted and convicted for the

offence of attempt to cheat,g}finishable under Ss.420/511 I.P.C.

o

Ts ; The above contention of the learned counsel is misconceived.

Article 4 of the Prohibition Order provides owning or possessing

- intoxicant as a complete offence by itself whereas Article 3 provides for

ir{xport,l export, transpoft, manufacturing, processing, bottling, selling‘ or
serving any intoxicant or allowing any of the aforesaid acts upon px'emises
owned by him or in his immediate possesvsziqn. Both offences are sepgrate

anq distinct. In the instant case there 1s abundant evidence which goes to
prove to the hilt that the é_ppellzm.t was in possession of the sqi?casg wherein
the Lt;grltX'Axt)zlxlfi was hidden in its secrel cavities. The suitcase was opened

by Ipim with the key in his possession and,then, during the procesé of

checking, the contraband was recovered from it. The offence under Article

4 :-was,therefore, complete in all its essentials. Iad it been a case that the |

sujtqase would have Peen cleared and was in the process of being Qarried on
;?ox' lguding on the air}craft or it was ac:t:ually loaded to the aircraftf,:'tﬁ‘e

of,fem:e might, perhaps, have fallen under Article 3.

8. In the fﬁcts and circumstances of the case it cannot, by no étmtqll s
of imagination, be said that the contraband was not recovered from the

posisession ol the appollant and,thorelore, uny gliempt to t:)ring'uw.czusu :

coap e
ey

under Articica"”ﬁ"“bf 't'ﬁhéf Prohibition Order ; for which he was neither 'charged ik
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nvicted is a vain . gttempt on the purt of the learned counsel
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The case-law submitted by the learned counsel is of no avail

tov}h.-i‘,.n‘ as none of the proviéions of the Acts/Ordinances for which‘gthe j
S F -fl ST { : =gt e o |

Fo : i

accused in the said cases were charged and convicted did not prm{ic{le that

!
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e possession of the aforesaiq articles was an offence.
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~ Learned counsel for the ‘a.ppéllgnt next submitted ;'fhgt n(? put?‘licff
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it b L witness was examined in the case and to believe and convict a person -
srely on the evidence of police officials will not be a healthy tendency

b4l
w ot

ixtx_d,therefore, the judgment-is liable to be set aside on thafn igz"ioundv ia‘lg;)ne. _-‘f:"

B i

It has ‘bheen invariabiy held in many cases that the Islamic law. QQ¢§ ggt 0
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mg}{g the evidence of a witness as inadmissible merely because the Wi!tn_ess e

is a police or Government official unless it is shown that there was

1

previous enmity between the accused and the police officials or . it : was
g I ~ & Ly
malicious on the part of the police officials to get the appellant convicted.

In the instant case.there is not even an acquaintance between the accused

and the official witnesses. No enmity or ill-will is even alleged. . This ple.a,:.

e

L

th,ere?fore, has no meprit.

Ll ‘ The last conteqtion as ra.jsed by the learned counsel is that
Axtu,lo 4 is to be rcad as 11 general provision contained in _tﬁe said (i)rd‘e‘x'
whc;r'eas Article 3 is‘ to be éread as its specia‘l provision and ,gherefpré, the

provision of Article 3 will té)e attracted to the facts of the case' and will

f
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by l i gL
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override the general provisions of Article 4. The contention, to say'the “'ii=

.

Ll it el | g



.~12_

T y L )

‘thje least, is fallacious. The whole Order is a special law as it appiies

atwithstanding to any other law on the subject. The contention .g,i_s;‘;r.:aised
T A e g
without any substance and is entirely devoid of
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In the 'gaildz:thg icarned counsel pleaded for reduction Of,v

' sentence. It is a settled p.ﬁnciple of law that when the prq‘s__f;cp;_tion;}gi'vpves :

8 case to the entire

15 s

satisfaction of the trial Court for an offence commited
/by him and the learned trial Court gives na sentence which is quite

légu‘i sthe lauxxish;xge@’c: ‘or;ir‘lﬁ other words sentence should not bc rgjd}jl'ccd.z

i .

The discretion ez;(:ercisec_i by the trial Co_'urt judiciously shoulﬁ _n_ot,.b,e;‘é

T
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Cinterferred with unless some special cireumsances are available on the recordi .
for grant of some concession in the sentence passed by the learned trial
Court. We do not find any such circumstance which may warrant us to

interfere with the discretion exercised by the learned trial Court 1n awarding
. d ! 4

i
1

the sentence.

13.' No other plea or contention was raised by the learned counsel.

14. Iﬁ resulf, the ﬁppez‘ll‘ is disrﬁ)is_sed.

,/7“*”';“ 4
. ,
(Dr.Tanzil-ur-R ahm{m)
Chief Justice

Approved for reporting.
SR v ¢y

| Ly SRR
Q‘}é\/ (Mir Hazar Khan Khoso)

. ) A Judge
CHIEF JUSTICE
Islamabad,dated the

~ 20th January, 1992.
- ABDUL RAHMAN [¥¥*
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