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in the bottom of the suitcase. On weighment it came to 1250 grams. Two

-~-

JUDGMENT

D It. TAN Zl L--lJ j{-I{A HIVIAN, c H [1':11 J Us'r ICE. -- 1'1118

arises out of judgment dated L5'-lO--lD91, pusscd uy lcurncd Additionul

SOHlliOlIH .IlHl~,~'o, Rawuluindl , in Hudood C1IHU No, :ID of l!Jk!). whereby the

appellant Rohmat Nawaz Safdal' was convicted under Article 4 proviso II ot

the I'rolubition (Enforcement of Hadd) Order I ID7S and sentenced to life

impr-isonment', twenty stripes and a fine of Rs.20,OOO/-; in default to fur-ther-

undergo two years' I·L1. for the recovery of 1250grar.18 of heroin. He was,

however, entitled to the concession of section 382- B Cr. P ..C.

2. 'I'Iie facts giving': rise to the above appeal, briefly stated, are

that on 24-3-1989 at 2.00 A.M" the appellant was apprehended in the

process of checking passengers of International Flight No, PI( -715 at

Islamabad Airport. 'I'he appellant, a passenger to the said flight, carrying
I

a suitcase of brown colour and a hand bag' of black colour with P. I. A. ticket

No.214-4111-581-396 entered the departure hall of the airport and placed

his luggage at the counter for checking. He was asked by P. W.1 Inaru-u l-Haq

whether he had any contraband in his lugg'ag'e upon which he replied

in negative . The appellant wa~ asked to open the lock of the suitcase,
'~s •

wherefrom four packets of heroin were recovered, kept in secret cavities made

samples of ten grams each vrere taken from each of the said packet of the
;:I

'''''', heroin and wer-e sealed into purcel . The remuining quantity Exh . P .111-4
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I,

was separately scaled intp a parcel , All the parcels of heroin , lock V· ~

and l),ey P.3 were t~l\¥n~ntQ possession by P. W.1 Inarn-ul-Haq vi8e
j' ! r " . J:

:,1

. r~cpyery ruerno Exh , P1\ J attested by Javed Ahmad Khan I Deputy SUPQrjn-;

ten dent Cust()m, NASir NI\lzir Ba.rlas J ~ni$pector Custom and Salahuddin ,
, i

I,

I
I'

Inspector Custom, The other articles 'recovered from the appellan~
i, '

including" currency, passport and identity card were also taken into
! ,
j: I

, !

possession vide recovery, memos Exh. PB and Exh .PD, attested by PWs Javed

Ahmad Khan, Nash' Nazi!' Barlas and Salahuddin. During' inter-rogation the
1

a,Ppollant disclosed that the co-accused Muhammad Saleem and Muhammad
, f . '... I :,). I

Iqbal were sitting out side in car No. RIP-6013 who had brought the suitcase
1

alongwith him from Haz ro , Thus on the pointation of the a:ppel1f!n~ ~n~

co-accused Muhammad Saleem and Muhammad Iqbal were also app,l'l.e.hcnqeq
; I'

1) I'
I r:'

from the car p arke d in '~'he Airport Car Parking'. P. W.1 Inaro -ul-Haq
~,, I_ i .! ~. I

:. : : " ~I
, : iI.
. , I

drafted the complaint Exh .PC and sent the same to the Police Station

thr-ough Constable Muhammad Younis for regist r ation of the case. On the

basis of the complaint,F.LR, Exh.PC/l W.~IS recorded by P.W.2 Sarfar az

Ahmad ASI. During inves tigation it was disclosed that another co-accused
i

Dildar Khun alias Dura pasted the filth of dog- on the suitcase $.0 that the

heroin may not be detected by the detective dogs. Diidar Khan w as ,

therefore, also arrested. All the docuruents , case property and the accused

including' the uppellunt were hun dcrl over to P. W,7 Abdul lVlnjced Mulik , S. I,

who took till the relevant PHlI(~l'l::i in Hi1:J P()s~)ubl::ihl1l vi de rocove r y 1l11.:IilO

Exh , PE, attested by P. W.8 Wasccm Ahmad. The samples of the heroin
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r-ecovei-cd were sent to tne Chemical l~xaminer wriose report t~:K:h.f.'G W(J.;J

received in positive, After completion of the investigation of the case he

t rlul 10 tile: Sel.:ll:Li.ortH Court.

TIw p rosccution ill Jill cxumlucd :.11,;111,witJlGUU()I:l, All the

accused including the appollunt made their statements under section 312

Cr. P. C but declined to make any statement under section 340 (2) Cr. P. C.

4.
",

The learned trial Judge after recording all the evidence produced

in .the case and hearing the counsel for both side convicted the appellant,

as aforesaid. He, however, ordered the acquittal of the other three

accused, by the same judgment irupugne d before us.

5. lV1r.Muhamfnad Yousaf Saraf, learned counsel for the appellant

pleaded before us that it was not a case under Article 4 of the Prohibition

(Enforcement of Had d ) Order, 1979, but it was only a case of attempt to

export the con tr aban d articles to a for-eign country an d , therefore, the

uppcllun t , if Iounu g'uiHy, could only be convicted under Article 2G of the

s aid Order and tnus will bo liu 1)10 to the half of the p u nishrncn t provided

for the offence under Article J. The Ar-ticle ~~.i reads as under:--

IIArt. 25. -Whoever attempts to commit an offence punishable

under this Or-der 01' to cause such an offence to be committed,

and in such aHern!?t docs any act towards the comrnis sion of the
, ~

offence, shall be punished, ill the ease of an offence punishable

under Ar-ticle 8, wit h rigorous imprisonment for a term which

may extend to two ye ar s , and in other cases with imprisonment

for a ter-m which ruay extend to one+half of the lon ge st term



making' preparation for the commission of it. An at tempt tv commit

··G·..

provided Ior that orrence , or witll such whipping 01' fine. as is

provided for the offence, or' with any two of, or all, tile

punishments.
; ,,

In Sllpport of hi~:;contention the learned counsel for the
i
!

, I,

appellant submitted that the word "attempt" has not been defined in, the
\ .: t .

"I

Penal Code find therefore we have to take into account the various steps
:: ;!:' ; I, '"

! '

in the process of the commission of an offence. The first, learned counsel '

subruittcd , is the intention to commit an offence followed by its

pr~pI:Jl'ation and then it comes to an attempt for actual commission of. offence.
; ;

T'he last step to commit Cl'i?']C .the learned counsel further submitted;' if
, '

prpves abortive for r-easons beyond its control , Ute offence is not

complete and merely remains an attempt to commit the offence. Reliance wa~

placed by the learned counsel on a number of cases of Indian jur is diction ,

as un derr- I
! ; , ! 1'1'·

, I' Ii :1' i
",I I

I
i) Province of ~)lwr v . Bhagwat Prasad (A. 1. H. IH49 Patna

326). ,.

ii) State v. Haricharan Rakshit (A.l.H,. E)~,O Orissa 114).
!

•i.ii ) The King' v , 'I'us tip adu Man dal & others (A.I.R. 1%1 Orissa
281)

lv) Vaikun tham ;)ug-nnadhulil v. Stuto of Or-issa (A.I.Jt.UJ52
Oi-issa l(4).

v ) Abhayanand Mishr a v. State of Bihar (A.LR.1961 S.C. I(98)

i) In t rie first cited case (A.LR. 1.!J4HbJ1.11Ll. n6), it w as observed

that there is f.l distinction between an attempt to cornmit an offence and

an offence is an act, or series of acts, which leads ine vitubly to the

commission of the offence, unless something' ,wh.ich the doer of the act



ii) In the second cited case CA..I.R. 1950 Orissa 114) it was

-G·-
,
I

I ,I
. ~(

or acts neither foresaw 1:_;.11' in tended, happens to prevent this. An act

done towards the commission of an offence, which does not lead

inevitably to the commission of tho offence unless it is followed or, perhaps,

precerlcd by other acto, iH morely an netor prepurution. It WHS thus held

;that where an accused who was in charge of I). godown where bags of grain

were stocked, secreted certain number of ba~'s in one of the room? after

removing- them from the part of the godown where they were originally kept ,

with It view to !IIil:lllPfH'lJLJ1'lld.u tilolll in Iut ur.: hut flU lUlL! not munip ulutccl

the registers accordingly, it could at most be said that the accused had

for-med criminal intention. The act itself did not amount to conversion.

Conversion occurs where a man does an unauthorised act which deprives

another of his property permanently or 1'01' an indefinite time. Nor did the

act amount to an attempt to commit the offence of conversion. It W4S

merely a preparation for the commission of the offence.

observed that an attempt to commit an offence does, not cease to be an

attempt mer-ely because after the attempt is made and befor-e the actual

completion of the offence the offender may be able to prevent its completion

by doing some other act in pursuance of a changed intention. The question

to consider is whether an act was done which if not prevented would have

resulted in the full consummation of the act attempted. In the said case

the accused was travelling' from Puri to hawrah in a Second Class compart-

ment with a Second Class ticket. The train was a through train to Howrah
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i' lie .takc the plea that thc lcloth was not meant to be token QY,hirn jto Hownah
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tobe delivered to some; other person within the r:r?:viv~~ p,r :",
j . 1 ; :.: i; I': l- . .: I "I •~
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I '
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Qr~?$a: It was thus held pwt it couldbq reasonably inferred
,! '! !: [ ~

"

'! )

..... !.: ; "

if it be held that the accused merely prepared and not attempted
~ l ; i, '

i
transport cloth by rail out si de Orissa even then he was gu~lty of ":

,
, '

! '

contruvcning tho Notification in view of J{.I21,D.LRulcH., .
! ; ~

; ,

iii) . In the 3rd cited case (A. 1. R. 1951 Orissa 2811) ft WUg 9psprVC?
I i, ,

I i I
, ;

that the dividing line between' prepuration'ts attempt is real though fine.

ff ".' I, ,. 'I ' J, I'SO long as the 0 'ender ts at the stage of ,prer~lI'[ttlOn,: h~ as: 1(otre1u, Iii' ,I
I

punishable as it is s til) open to him to, change his mind. The test~:,
,
I
I

tner efore , is whether the overt acts already done are such that ifthe '
,I ' 'hi i '

" ,

\.,:,

•offender changes his mind & does not proceed further in its progress,
I

the act already done would be coinpletely harmless. But where the thing'

done is such as j if not prevented by any extraneous cause, would fructify

into commission of the offence, it would amount to an attempt toqommit an
i

! .

offence. In the pr-esent qasc , Cl . (J) of Or-issu Liveatoc k (Control' of lVlQvq-

merit &. 'I'ran sactions j Or der 1947, makes an attempt to move or transport

fr,X)!n inside the Province to fl place outside .. The least movement frorn one ter-minus

or
,..;II;'l,.",i.;~l:,l, r-riP10ut npermit ~lS goodl all offence Llr, ~he completed acts of rnovcmfDtI\J:'LUlsffrt
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towards the other must constitute an attempt & will be punishable under

S .10 of the Orissa Essential ;\rticles Control & Requisitioning (Temporary
'.

i"

1•• .1"

Powers) Act (l (1) of 1947; ..

iv) In the fourth cited case (A. 1. H .1952 Orissa 164) it WHS observed
'.

thut wlier e Ii d~dV~l' M u 10l~)'Y intunt:ionnlly transports Ioodgrems tram u

village in Orissa to a village in Niudl'LlS in contru VOIltion 01' HIe Orissa Food, . ~!: '

Q~~.[~iJlSControl Order, 1947, UndGI' instructions of the petitioner, the drivqr

is equally guilty of the offence fwd is an accomplice. It was thus held that

th81'O WHl3 It dour CIlBe of attempt to t rurispor t rice in q ucution without u

proper permit from the authorities. The mere possibility that before the

lorfY crossed Or-issa border the petitioner might have changed his mind

and thrown away the rice somewhere in Ortss sa would not suffice to

indicate that the act complained of was still in a p rcp arator y stage .and had

not ripened to an atternpt ..

v) In the fifth cited case (A, I. R 1961 Supreme Court 1998) it was

ob servcd that the question whether 11 certain act amounts to an attempt

to commit a particular offence is a question of fact dependent on the nature

of the offence and the steps necessary to take in order to commit H. No

exhaustive pr-ecise definition of what would amount to an attempt to commit

(1Il offence tis poasiblo . There is a thin line between the p rcpur-ation Ior arid

an attempt to commit an offence. Undoubtedly, a culprit fir'S! intends to

commit the offence, then makes preparation for committing' it and thereafter

attempts to commit the offence. If the attempt succeeds, he has committed



i
J'

the offence: if it 1'811s
'" i' I;' ., ,

due !to
I
!

1'(~asons beyond his 0011tro1, he i,~ said to

" , ;,

;

to commit tr,w offence. Attempt to commit an off'en:~e!,
I,

i -:

, .

therefore', c~n be sq~o to begin when
i

the preparations are complete and
I , 'I

I I
I.

'i ;

I :

:: i
I

the culprit commences to, "! l ; .. ' .1' • ,,' ":

diG something' with the intention o{ c();m'm~tvpg the,'
I: .

(
, i •~

I· '

~.offence and which is a step towards the commission of the offencev :The
. ;',' j'ji i-" 'Ji· 1 I I :'

'i \' i .

, , I.moment he commences to do an act with the necessary Int en tion , he:
. ,. ! ' I '.\!

J " i . I

" ,- ;
I !

• • <0 •• • • ~ I •• Il • ~ •• , • •• • I'" .~ • , •• t·· ,'t •• ~ .• •

: .

',A'rerson commits the offence of 'attempt to commit a particular offence!
. ~.~

, i

w hen (i ) he intends to commit that particular offence; and (ii) he , l~av~ng
i; i
! i '

j' .'
: j"

I'.::'

, '~."..

::. ,:: t ,·'""! .•.·f' .••·•
.,lll~ItJ~IVy\;iJW.1.·uth;qHi{.\H~l,Wit{l uio .i,ntpHUp)1 tp (:()lIlllilt Utp ()f~:(:n<.:? Oq(I:Q. 1m

. '

~
act towards its commisston 1 such un act need not be the penultimate act

;

towards the commission oftllat offence ,bpt must be an act during t118 course •
.' ', ,

of committing that offence. In the said ease the appellant applied to the
: , ill:: '.

: t

Patna University for permission to appcur ,'ht HIC 1954 1\11.A. Examination

in English as a private can didato , r-epr-esenting that he was a gra:duate

having' obtained his B. A.. Degr-ee in 19~1 and that he had been teaching

in It certain school. In suppor-t of his application, he attached certain
! ,j
~f.(

certificates purporting to be from the Head-master of the School and the

In~p~Gtor. of ~~hoo~~. ~rhe:qnj,-;:e·F,·~}tYl:l.~~t~oriti8saccepted the appellant's
~ -....,. .' .• . • I ! ' . •. . .,

st atemen ts and' gave permission and' wrote to him asking for the remission .of

fees and two copies of his photograph. The appellant fur-nished these and

proper admission card for him WHS despatched to the Head Master of the
l , ~;/-; . ~.' !; '~:~".:i~:'i i.

f I !~:I·;~~;irl""...'!~'·i'lJWllIL'!'I.!I:I.:I,;t /, I ! . ,.:.::'\1 :,: ~:.: !,; ;," ! 1 ,! "' ,i i :

School. Informution reached the univcrslty about the uppcllant ts not being'

;, ','
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li 'I

H graduate and being not a teacher. On inquiry t119 information was found

to be correct and the certificates to be false. As a result the admission

card was withheld and the appellant was prosecuted and convicted for the

I

offence of attempt to cheilt,~/lnishable under Ss. 420/511 1. P. C.

7,. The above contention of the learned counsel is misconceived.

Article ,4 of the Prohibition Order provides owning' or possessing

intoxicant as a complete offence by itself whereas Article 3 provides for

import ~ export, transport, manufacturing, processing, bottling, selling or,

serving any intoxicant or allowing' any of the aforesaid acts upon pr emises

owned by him or in his immediate possession, Both offences are separate

arid distinct. In the instant case there is abundant evidence which goes to

IH'9ve to the hilt that the appellant was in possession of the suitcase wherein

t}IQ 'oont.rubund WIHl hid dun in itl:; t-JUcl'ulcuvitii!II, Tile auitcuso WHR opened

by him, with the key in his possession and , then, during' the process of

checking , the contr-aband was recovered from it, The offence under Article
f : ; .

1 ,W\lS, therefore, complete in all its essentials. Had it been a case that the

suitcase would have peen cleared and was in the process of being' carried on
,

rOl' loading on tho aircr-aft or it was actually loaded to the aircr~ft,' the

offence might, perhaps, have fallon under Article 3.

8. In the facts and circumstancos of the case it ounnot , by no stretch

of imagination , be said that the contraband was not recovered from the
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and "therefore, ,. t ! ;! ;'
1 1.1 !', ,

! . ,\ ;

the judgment is liable to be set aside on that 'g-r,o~nd :af<)lle.
" .' \ ~

, 'j! i, ~; . ! . . '. .,.'t :' - ,
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,
p rovision of Article 3 will 1;>8 att r acted to the facts of' the cape andwill

. '. i

I!fiIV'i,!.ili" il,ll[! tUHil 1,11/1 ~ijJ:WI~~:II:lliliUIi. ' ' , "'J~!,1i!,,': I : ! ': l!, :,! ,L" of' A',"I-t'l'C'l'e',.4. 'I,'h,.." conte'11tl'on,,' t'o ~s"'''yl, ;:tl1.'~" , ," " overr-ide the gener-al provlslOns ~ '--- ~ c,.. •s ",' i. ! ,/ ""

s.ubs~a.n~~.
• ': !.

i

: !
, ',

The case-law submitted by the learned counsel is or n~ ~va~l
'Ii , "

[. I

i

"I

" ,~ ,
-I I:

;W'Nrr
:; ,iI ~'. I ,. I

l' ,I i"

.j ;:':: j . .:
accused

",:iT;rl i,'
"

, "

'q~5n~~,.possession qf VW! afor9.said articles was an offence.
':: , ,. ,I t: ~ ; ~. .: .'. 1 . I! .

'1 ;;.!

! "

as 1\OIlO of tl~(:,provisions of the 4cts/Ol'dinanc,cFf for which 'the
: ~I •• J ~: II'; , .. I

',I . j.

i . i

I'

, ,

Learned 90u11Se~foI' q).eapp~pant next
,,'

-I:
v'. •
, '

• t.,' , i:
ij ! I'

It pfl;S .been inVf,ll'ip.bl~ hEfl(l in many cases that the Islamic ~P,-w, R?~~n?(
I ' : f I ~,

m,al\.~, the evidence of fl witness as inadmissible merely because the witness,

-
is a police or Gover-nment official unless it is shown that there was

; ~.
: i .

Pl'~vt~)Us enmity between the ac(~used and th~ police officials or it : was

malicious on the part of the police officials to get the appellant convicted.

In the instant case .the re is not even an ?-cquaintance between the accused

and the official witnesses. No enmity or Ill-will is even alleged . This plea"
i

. /'/
?~

the.refor-e , has no mer-it.

ll. The last contention as raised by the learned counsel is that

Ar-ticle 4 is to be read us H gencl'al provision corrtuincd in the said Order
! !

i

wher-eas Article 3 is to be penCl as its special provision and .therefprc , the
i
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In qlc 'end '. ,the, learned counsel pleaded for reduction of .
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to the entire satisfaction of the trial. Court for an offence commited
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sentence which Is quite
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; intcrfcrrcd with unless SOITle special circumsunccs [H'C av ailabk, on the record
:'.

for. grunt of some concession in the sentence passed by the learned t ria!

Count , We do not find any such circumstance which may war-rant up to

interfere with the discretion exercised by the learned trial Court in awardin~

the sentence.

],3 . No other plea or contention WUI) raised by the learned counsel.
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(Dr.Tanzil-ur-Rahmnn)

Chief Justice

In. r(f~l.,l.lt,. the appeal if? dismissed .
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Approved for reporting .
..-)'11----

(Mil' Hazar Khan Khoso)
Judge

Lslamabad , dated the
29th January, 1992.
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